
As seniors and their
advisors come to recognize
the need for long-term care
planning to protect their
assets, they are also being
bombarded with a great
deal of misinformation.  

Consider the subject of
“life estates” – a popular
technique to help seniors
protect their home.  A client
recently showed me two
articles, both from reputable
publications, both giving
seemingly different answers
to the same question:  Can
we sell a house that has
been transferred subject to
a life estate?  

First, let’s first define the
term “life estate.”  A “life
estate” generally grants an
individual or individuals the
right to occupy, use and
possess a particular proper-
ty.  In other words, it grants
the right to live on a piece of
property. Typically, we are
dealing with real property
(houses and condominiums)
when we contemplate the
use of a “life estate.”
(Although, in a few rare
cases, there can be life
estates with cooperative
apartments.)  

A “life estate” is created
when the owner grants the
right to live on a particular
property to another person.
The person that has the right
to live on or use the proper-
ty is called the “life tenant.”
When the life tenant dies the

property belongs fully to the
“remainder person.”  

In the terms of elder law
planning, usually parents will
transfer a property to their
children but retain a “life
estate” for themselves.
Legally, the property is split
into two interests – the inter-
est of the remainder persons
(the children) and the inter-
est of the life tenant (the par-
ents). 

Because the parents are
entitled to live on or use the
property as they see fit, they
are still eligible to continue
receiving any property tax
reductions that they may
have been receiving prior to
the transfer.  For instance, if
the parents were eligible for
an enhanced STAR exemp-
tion, a senior’s or veteran’s
exemption, they will likely be
eligible for those exemp-
tions after the transfer.

Can you sell a house
after it has been trans-
ferred subject to a “life
estate”?  The answer is yes.
A piece of property that was
transferred subject to a “life
estate” may be sold in
whole or in part.  So, in the
event that a parent, Mom,
transferred her home to her
two children and retained a
“life estate,” the home can
be sold at a later date.  To
do so, however, all of the
parties must consent to the
sale.  Therefore, Mom and
her children must all agree

to sell the house.  
Alternatively, the house

may be sold subject to the
parent’s life estate. For
example, one child may buy
out the other child’s interest
without affecting Mom. 

Is it advisable to sell a
property transferred sub-
ject to a “life estate”?
Generally, the answer is no.
There are two reasons that
selling the property will typi-
cally not make sense for a
family.  

The first is that seniors
will usually transfer a prop-
erty to protect it from liens
by Medicaid in the event
long-term care is needed in
the future.  But if the proper-
ty is sold, the parent’s “life
estate” has a value and
therefore a portion of the
proceeds must be paid to
the parent at the time of the
sale.  The percentage is
based on the parent’s life
expectancy (as established
by Medicaid).  To illustrate, a
parent age 76 will be entitled
to fifty percent of the pro-
ceeds.  Therefore, by selling
you are un-protecting fifty
percent of the property’s
value.  

The second reason that
selling with a life estate
might not make sense is that
there may be capital gain
tax consequences to the
children.  

Can you sell a house
with a life estate?  The

answer is yes, but the need
for Medicaid benefits and
the tax consequences of a
sale must be considered.
Seniors would be well
advised to consult with a
qualified elder law attorney
before creating a “life
estate” in a property or sell-
ing a property with a “life
estate. 

Remo A. Hammid is a
local attorney who practices
in the areas of Elder Law,
Medicaid, Wills, Trusts and
Estates.  He is an Adjunct
Professor at Queens College
and Nassau Community
College. To schedule an
appointment with Mr.
Hammid, please call (516)
355-0400.

If you would like to see
a particular issue discussed,
please write to to: rham-
mid@hammidlaw.com or 99
Tulip Ave, Suite 306, Floral
Park, NY 11001.  

This column, which is
published the third
Wednesday, of every month
qualifies as “Attorney
Advertising.”
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